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2 4 MAR 1986

The Eonorable Lee H. EKamilton
Cheirman
Perrmanent Cfelect Conrittee

on Intelligence
House of Representatives
Washington, D.C. 2051%

Dear Mr. Clairman:

On behalf of the Director of Central Intelligence, 1 er
rleased tc resrond to your letter of liarch 12, 1986 whickh
requests comments on E.F. 2263, the "Defense Intellicence
Commercial Cntities Act". l

The Rgency's cornents ere under preparation. Ve will
provide them as soon as they are aveailable,

Thank you for the oprortunity to comment on thics important
legislative proposal.

Sincerely,

—
78/ Dol s

Ms CiaaC

Devid L. Gries
Pirector, Office of Congressional Affecire

Distribution:
Original - Addressee 1 - b/oca

1 - DCI 1 - DDL/OCA
1 - DDCI 1 - EXO/0CA
1 - EXDIR 1 - OCA Chrono
1 - D/ICS 1 - LEG/SUB - FY 87 Intel Auth
1 - DDI 1 - Signer
/ - DDA LEG/OCA (21 Mar 86) STAT
1 - DDO
1 - General Counsel
1 - Comptroller
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OoCA 86-0877
21 March 1986

HEMORANDUM TI'CR: DDA

C/PCS&/TDO
c/ |oppo STAT
C/CI1/DDO
c/  |EPS/DpDC STAT

General Counsel
Attn: AC/0SD/0OGC

FROM | | STAT
Deputy Director for Legislation
OCffice of Congressional Affairs

CGRITCT: Request for Comments: Proposed Views Letter
to HPSCI on H.R., 3963 - Representative
Whiteliurst Dol Proprietaries Legislation

1. Representative Hamilton, Chairman of the House
Permanent felect Committee on Intelligence (HPECI), has asked
for the Agency's comments on H.R. 3963, the "Defense
Intelligence Commercial Fntities Act" (Tab A - Ilamilton
letter). The bill would authorize the creation of Department
of DNDefense commercial proprietaries (Tab B - H.R. 3963 and
remarks accompanying introduction). As such, it is an
alternative to the Administration proposal on this subject.
That proposal was, as you know, recently transmitted to the
Congress as Title V of the draft "Intelligence Ruthecrization
Act for Fiscal Year 1987" (Tab C - Title V only).

2. This Cffice has prepared a draft reponse to the
Hamilton letter (Tab D). We would appreciate receiving your
comments on that cdraft by March 28, 1986,

3. For your further information, we have attached copies
of a letter on this subject sent last year by the Deputy
Director for Cperations to Representative Stump, Ranking
Minority Memher of the HPSCI (Tab E).

4. After the draft is coordinated within the Agency, it
will be sent to the Office of !Managerent and Dudget (OME) for
Administration clearance. OMB will, of course, send it to DoD
for comment before clearing it for transmissicn to
Representative Hamilton.,
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5. Your ccoperation is most appreciatecd.

STAT

Deputy Dire®tor for Legislation
Office of Congressional Affairs

Attachments:
as cstatec
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LOUIS STORES OMIO
DAVL M CURDY OMLAKOMA it

ANTHONY € BEILENSON CALIFORNIS. Executive Registry

o ot o U.S. HOUSE OF REPRESENTATIVES hs

Giomce € snown: . CALFOMNA PERMANENT SELECT COMMITTEE 86~ 1083x
TTHEW F. MCHUGH, NEW YORK
Seans 3 Dorven wter sEmeEe ON INTELLIGENCE

W8 STUMP. ARIZONA WASHINGTON, DC 20515 -

ANDY RELAND. FLORIDA
MENRY J HYDE KLINOIS
DICK CHENEY. WYOMING
BO8 LIVINGSTON. LOUNSIANA
BOS MCEWEN, OWI0

THOMAS K LATIMER, STAFF DIRECTOR
MICHALL J OWEIL CHIEF COUNSEL
STEVEN K BERRY, ASSOCIATE COUNSEL

March 12, 1986

Honorable William J. Casey
Director of Central Intelligence
Washington, D.C. 20505

Dear Mr. Casey:

The bill H.R. 3963, "Defense Intelligence Commercial Entities Act,"
introduced by Congressman G. William Whitehurst, has been referred to this
Committee. The Committee would appreciate receiving your views on H.R. 3963.

With best wishes, I am

Enclosures: H.R. 3963
Section-by-Section Analysis
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To provide authority to the Secretary of Defense to establish and operate com-
mercial entities to provide cover for Department of Defense foreign intelli-
gence collection activities, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

DECEMBER 16, 1985

Mr. WHITEHURST introduced the following bill; which was referred to the Com-
mittees on Armed Services and the Permanent Select Committee on
Intelligence

A BILL

To provide authority to the Secretary of Defense to establish
and operate commercial entities to provide cover for De-
partment of Defense foreign intelligence collection activities,

and for other purposes.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the ‘“Defense Intelligence
Commercial Entities Act”.

SEc. 2. (a) Subtitle A of title 10, United States Code is
amended by adding at the end of part I the following new

a3 S Ot B W N

chapter:
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1 “CHAPTER 19—DEPARTMENT OF DEFENSE
2 INTELLIGENCE COMMERCIAL ENTITIES

“Sec.

“391. Authority for intelligence commercial entities.

“392. Administrative support for intelligence commercial entities.
“393. Use and disposition of funds.

“394. Use of prevailing commercial practices.

“395. Limitations on activities of intelligence commerical entities.
“396. Executive branch oversight, accountability, and coordination.
“3917. Relationship to laws of the several States.

“398. Delegation of authority.

“399. Definitions.

“8§ 391. Authority for intelligence commercial entities
“(a)(1) The Secretary of Defense, with the concurrence
of the Attorney General and the Director of Central Intelli-
gence, may authorize, for a period not to exceed two years,
the establishment and operation in accordance with the provi-

sions of this chapter of a commercial entity to provide cover

© ® a9 S ;o w

for foreign intelligence collection activities of the Department
10 of Defense, if the Secretary certifies in writing that establish-
11 ment and operation of such entity is essential to the conduct
12 of an authorized foreign intelligence collection activity of the
13 Department of Defense.

14 “(2) With the same concurrences and certification re-
15 quired by paragraph (1) for the initial authorization under
16 that paragraph for establishment and operation of a.commer--
17 cial entity to provide cover for foreign intelligence collection
18 activities of the Department of Defense, the Secretary of De-

19 fense may renew authorization to operate such entity in ac-

HR 3963 IH
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—

cordance with the provisions of this chapter for additional
periods of not to exceed two years each.

“(b) The Secretary of Defense may terminate a. com-
mercial entity authorized under subsection (a) at any time.
“§ 392. Administrative support for intelligence commercial

entities

“The Secretary of Defense is authorized to acquire, use

and dispose of goods, services, real property, personal prop-

© W 9 & Ot o W N

erty, intangible property, buildings, facilities, space, insur-

-t
(]

ance, licenses, and supplies to establish, operate, and termi-

[y
i

nate a commercial entity authorized under section 391 of this

a—y
[\)

title.

[y
w

“§ 393. Use and disposition of funds

14 “(a) The Secretary of Defense may deposit in, and with-
15 draw from, banks and other financial institutions—

16 “(1) funds appropriated to the Department of De-
17 fense that are used to establish, operate or terminate a
18 commercial entity authorized under section 391 of this
19 title; and

20 ‘“(2) funds generated by a commercial entity au-
21 thorized under section 391 of this title.

22 “(b) Funds generated by a commercial entity authorized
23 under section 391 of this title may be used to offset necessary

)
~

and reasonable expenses incurred by that entity.

HD 2087 W
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[y

“(c) Funds generated by a commercial entity authorized
under section 391 that are no longer necessary for the con-
duct of the activities of that entity shall be deposited in the
Treasury of the United States as miscellaneous receipts as
soon as practicable.

“(d) Upon the termination of a commercial entity estab-
lished under section 39i of this title, the proceeds therefrom,

after all obligations are met, shall be deposited in the Treas-

© 00 a9 o Ot B~ W N

ury of the United States as miscellaneous receipts.

[u—ry
o

“§ 394. Use of prevailing commercial practices

[y
[y

“The establishment, operation, and termination of a

i
[\

commercial entity authorized under section 391 of this title,

[u—y
(V]

any acquisition, use or disposition authorized by or pursuant

[y
~

to section 392 of this title with respect to such entity, and

15 any deposit, withdrawal or use of funds authorized by or pur-
16 suant to section 393 of this title with respect to such entity—
17 “(1) shall be carried out in accordance with pre-
18 vailing commercial practices, consistent with the pro-
19 tection of intelligence sources, methods, and activities
20 from unauthorized disclosures; and

21 “(2) shall not be subject to any Federal statute
22 (other than this chapter, title V of the National Securi-
23 ty Act of 1947, and the War Powers Resolution) appli-
24 cable to Federal appropriations, Federal receipt and
25 use of funds other than appropriated funds, Federal ac-
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1 quisitions, Federal property management, Federal serv-
2 ices management, Federal information management,
3 Federal tort claims, Federal employment of Federal
4 Government corporations _if, and to the extent that, the
5 Secretary of Defense certifies in writing that compli-
6 ance with such statute would be inconsistent with the
7 protection of intelligence sources, methods, and activi-
8 ties from unauthorized disclosure.

9 “§395. Limitations on activities of intelligence commer-
10 cial entities

11 “(a) Nothing in this chapter shall be deemed to consti-
12 tute authority for the conduct of intelligence activities (other
13 than those expressly authorized by this chapter) which are
14 not otherwise authorized by or pursuant to law.
15 “(b) A commercial entity authorized under section 391
16 of this title, and the personnel thereof, shall not engage in

[u—y
-J

intelligence activities within the United States, except—

18 “(1) training;

19 “(2) administration; and

20 “(3) recruitment of individuals who are not United
21 States persons to serve subsequently as intelligence
22 sources outside the United States in foreign intelli-
23 gence collection activities.

24 “(c) No commerecial entity authorized under section 391

25 of this title may have as its overt activity communications

HR 2042 H
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[w—y

media activity, religious activity, or traffic in arms or
security-related services.

“(d) No United States person may be employed by, or
assigned or detailed to, a commercial entity authorized under
section 391 of this title who has not been informed that such
entity is an entity of the United States Government engaged
in intelligence activities.

“§ 396. Executive branch oversight, accountability, and

®© W0 9 & Ot o x W N

coordination

[y
O

“(a)(1) The Secretary of Defense, after consultation

[y
[u—y

with the Attorney General and the Director of Central Intel-

[y
DO

ligence, shall issue such regulations as may be necessary to

13 implement this chapter.

14 “(2) The regulations issued by the Secretary of Defense
15 under this section shall include provisions to ensure—

16 “(A) centralized, effective departmental oversight
17 of the use of authority granted by or pursuant to this
18 chapter;

19 “(B) effective management, operational, security,
20 legal, and accounting controls in the use of such au-
21 thority;

22 “(0) coordination of the activities of commercial
23 entities authorized under section 391 of this title with
24 the Department of State, the Federal Bureau of Inves-
25 tigation, and the Central Intelligence Agency; and

"n ansa
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“(D) compliance with this chapter, title V of the

[y

National Security Act of 1947, and the War Powers

Resolution.

“(b) The inspector general of the Department of De-
fense shall conduct at least annually a program and oper-
ations review and evaluation and a financial audit of activities
undertaken pursuant to this chapter, including the establish-

ment, operation, and termination of commercial entities, and

© W 1 & v B W N

shall report thereon to the Secretary of Defense, the Perma-

[y
o

nent Select Committee on Intelligence of the House of Rep-

J—
[y

resentatives, and the Select Committee on Intelligence of the

Senate.

e
W N

“§ 397. Relationship to laws of the several States

[y
=~

“(a) Commercial entities authorized under section 391

[y
o

of this title are entities of the United States Government.

[u—ry
(op]

“(b) Commercial entities authorized under section 391

[u—y
3

of this title, which are incorporated in, registered in, doing

[u—y
Qo

business in, or otherwise have contacts with a State, terri-

[y
N

tory, commonwealth or possession of the United States—

1\]
o

“(1) shall not be subject to the laws thereof, nor

[
ok

to the jurisdiction of the courts thereof; and

DN
[\

“(2) may engage in conduct which appears to

(]
o

comply with the laws thereof relating to accounting,

()
=~

banking, contracts, employment, finance, incorporation,

[\
(94

registration, taxation, tort liability, and other regula-

HR 393 W
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1 tion of commercial activities as if the entity were sub-
2 ject to such laws, and may engage in conduct which
3 appears to submit to the jurisdiction of the courts
4 thereof as if the entity were subject to such jurisdic-
5 tion, if the Secretary of Defense certifies in writing
6 that doing so is necessary to protect intelligence
7 sources, methods, and activities from unauthorized dis-
8 closure or is necessary in the interest of justice.

9 “§ 398. Delegation of authority
10 “Notwithstanding subsection 133(d) of this title, the
11 Secretary of Defense may delegate his authority, functions
12 and duties under subsections 391(a), 394(2), 396(a), and
13 397(b) of this title only to the Deputy Secretary of Defense.
14 § 399. Definitions

15 “In this chapter—

16 “(1) ‘commercial entity’ means a corporation,
17 foundation, company, firm, partnership, association, so-
18 ciety, joint venture, sole proprietorship, or other legal
19 entity which is nongovernmental in appearance, within
20 or outside the United States, established and operated
21 solely to conceal foreign intelligence collection activi-
22 ties under cover of its overt function;
23 “(2) ‘foreign intelligence collection activities’
24 means the collection of foreign intelligence or counter-
25 intelligence information by a component of the Depart-

HR 2082 TH
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1 ment of Defense or the armed forces, and related sup-
2 port activities;

3 “(3) ‘intelligence activities’ means the collection of
4 foreign intelligence or counterintelligence information,
5 the conduct of counterintelligence operations, the con-
6 duct of covert action, related support activities, and
1 any other intelligence or intelligence-related activity of
8 the United States Government; and

9 “(4) ‘United States person’ means a citizen of the
10 United States or an alien admitted to permanent resi-
11 dence in the United States.”.
12 (b) The tables of chapters at the beginning of subtitle A
13 of such title, and at the beginning of part I of such subtitle,
14 are each amended by inserting after the item relating to
15 chapter 18 the following new item:

“19. Department of Defense Intelligence Commercial Entities.. 391",

16 SEc. 3. The amendments made by this Act to title 10,

17 United States Code shall take effect ninety days after the
18 date of enactment of this Act.
@)

HR 3963 H
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entitied *Depariment of Defense Intellj.
gence Commercial Entities,” 1n part 3 of
Subdtitle A of ytle 10, Unlted States Code,
and makes conforming amendments to
tedles of chapters In title 10. Section 3 pro-
vides that the &Dencments made by the leg-
Isletion o title 10 take elfect ninety days
Afier enactment of the legislation -

The provisions of chapter 19 of tit)e 10 en-
scled by Section 2 of the bl are explained
belox-

Section 391 ot :

Subsection 351(aX1) STants to the Secre-
tary of Defcnse the authority, with the con-
currence of the Attorney General and the
Director of Centra) Intelligence, to establish
and operate commercial entities Lo provide
cover for foreign intelligence collection ac-
tivities of the Department 0of Defense.

The requirement for the concurrence of
the Attorney General ensures an independ.
ent high-leve) legal reviex of plans for es
tadblishment and operation of 2 DOD intelli.
gence commercial entity, and ensures the
harmony of the plans with the intelligence,
counterintelligence, and law enforcement
functions of components of the Department
of Justice. The requirement for the concur-
rence of the Director of Central Intelligence
ensures that the plans will be consistent
with nationa) intelligence needs and ensures
the harmony of the plans with the fntell.
gence, counterintelligence and special activi.
ties of other elements of the United States
Intelligence Community, .

To exercise his authority to establish a
cormmercial entity, the Secretary of Defense
must certify in writing that establishment
and operation of that entity is essential to
the conduct of an authorized forelgn intells-
gence collection activity of the Department
of Defense: Thus, the Secretary may su-
thorize establishment of a commercial
entity only when no reasonsble and effec-
tive alternative method exists for carrying
out an authorized DOD foreign intelligence
eollection activity, . - ’

The Secretary may initially authorize the
estadlishment and operation of a commer-
cial entity for any period not to exceed two
pa A R s -

Subsection 351(ax2) permits the Secree
tary of Defense to renew the authority to
operate a commercial entity at the expiny.
tion of the previous period for which he has
authorized its operation. The renewal re.
Quires the eoncurrence of the Attorney
General and the Director of Central Intell.
gence and the written certification of the
Secretary of Defense that the operation of
the entity fs essential to the conduet of an
authorized foreign intelligence collection ac-
DEFENSE INTELLIGENCE Uivity of the Department of Defense. The
COMMERCIAL ENTITIES ACT Secretary may renew the authority to oper-

ate the commercial entity for any period not

' HON. G. WILLIAM WHITEHURST 10 £x0esd tno vears The sesiy o o’

sive periods for which operation of the com.

OF VIRGINIA mercial entity may be authorized is not lim.
IN THE HOUSE OF ntrm:sx::n'nvg:s fted. b g ) v
Thursday, December 18, 1985 Subsection (b) provides that the Secretary

of Defense mey terminate 4 commercial

Mr. WHITEHURST. Mr. Spezker, on De. entity at any time. His authority to termi.

cember 16, 1985, I introduced H.R. 3963, the nzte 2 commercial entity is not conditioned
Defence Intelligence Cemmercial Entities UPOn £ny concurrence or certification.

Act To essist those who review the legisla- Seclionﬁ”:
. tion, I am inserting. the section-by-section Scetion 392 grants to Lhe Secretzry of De-
: explanation of the lcgislation jn the CoN. fense authority to eequire, use and dispose
GRESSIONAL RECORD: ¢! ilems needed in the establishment, oper.

. - . . - ation and terminztion of DOD intelligence
Dorexse Inzeuuicescr Connmenerat ExniTies commercial entities. The broad authority
& granted ensures that the Sccreiary can pro-
SICTION-EY-SECTION EXPLANATION vide the neccssary administrative support

The bill consists of three sections. Section for such commercial entities, -
1 provides that the shom title of the Act is In ad¢ition wo requiring administrative
the “Defense Intelligence Commercial Entj. SUPpPON comon 1o any governmental organj.
- ties AcL.” Section 2 enacts 3 new chapter 19, zation, such s workspace, equipment, and

N R001100110001-7
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et entity will reguire special adminis-
tratine support due to its commercial func.
tions arnc appearance. Thus, for example,
the entity may reguire private legal services.
ccmmercial, and occupational licenses from
3 State or foreign government, private }i-
ability insurance. and private banking serv-
ices. Seztion 352 ensures that the Secretary
of Defense can meet the adminisirative sup-
pori needs of a defense intellipence commer-
cial entity, including its unusual needs stem-
ming {rom its ostensibly commercial status.

The authority granted by Section 352 is
independent of, and in addition to, any
other acqusition, use or disposal suthority
which the Secretary of Defense possesses.

Section 393

Section 383 ensures that the handling and
use of funds in connection with defense in.
telligence commercial entities will be con-
sistent with the ostensible commercial
status of those entities. Section 393 dis.
Flaces several limitations contained in Seec-
tion 3302 of title 31, United States Code, on
goverromental use of funds. Observance of
the limitations contained in Section 3302 of
title 31 would be inconsistent with the os-
tensible commercial status of defense intelli-
gence commercial entlties. .

Subsection 393 (a) permits the Secretary
of Defense to establish and maintain com-
mercial banking acco'ints in the establish-

-ment, operation, and termination of defense

intelligence commercial entities. The au-
thority to use commercial banking services
applies both with respect to appropriated
funds used In connection with s defense in-
telligence commercial entity and with re-
spect Lo funds generated by the.commercial
sctivities of that entity.

Subsection 393 (b) permits use of funds

generated by the commercial activities of a
defense intelligence commercial entity to
offset the necessary and reasonzble ex-

- penses incurred by that entity. The funds
" generated by a particularly entity may only

be used to offset the expenses of that par-
ticular entity. -

Subsection 393 (¢) provides that funds
generated by a defense intelligence commer-
cial entity that are no longer needed for the
conduct of the activities of that entity shall
be remitted to the Treasury as miscellane-
ous receipts. ..

Subsection 393 (d) provides for the dispo-
sition of the proceeds generated by termina-
tion of a defense intelligence commercial
entity. After all outstanding obligations of
the entity are met, the remaining proceeds
revert to the Treasury. .

: . Section 394 -

Section 394 provides that.the establish-
ment, operation, and termination of a de-
fense intelligence commercial entity: any ac-
Quisition, use or disposition with respect to
such entity: and any deposit, withdrawal or
use of funds with respect to such entity, will
be carried out in accordance with prevailing
comrmercial practices, consistent with the
protection of intelligence sources methods
and activities from vnauthorized disclosure,
and without regard to certain requirements
of fecderal statutes,

To maintain its usefulness as a cover for
foreign intelligence collection activities, a
cefense intelligence commercia! entity must
maintzin commercial credibility. The entity
must appear to anyone who scrutinizes it to
be a bona fide commercial entity, rather
than an entity of the United States Govern-
ent. Accordingly, the entity must conduct
all aspects of its activities In the same
manner as would a private sector commer-
cial entity. Circumstances may arise, howev-
er. in which observing prevailing commer-
cial practices would not be consistent with
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the pretesion ¢f Intellipence sources. meth-
OCt ©r &2iitilies frem unsuthorised ciscle-
sure. anc In such cases prevailing commer-
cial practices would not be observed.

The section grants extraordinary author-
ity to waive the applicadbility of require-
ments in a broad spectrum of federal stat-
utes to the extent necessary to protect inte)-
ligence sources, methods snd activities {rom
unauthorized disclosure. Without the
waiver sauthority, a defense intelligence
commercial entity would be obliged to ob-
serve federal statutes that normally apply
to US. Government entities but do not
apply to a bona fide coramercial entity.
Such inconsistency between the conduct of
an entity and its ostensible status might
reveal to an interested observer that the
entity is not what it claims to be, risking the
compromise of commercial cover and of the
intelligence activities conducted by the
entity.

A federal statute within one of the enu-
merated categories (federal sappropriations,
federal receipt and use of funds other than
aAppropriated funds, federal acquisitions,
federal property management, federal serv-
fces management, federal information man-
agement, federa! tort claims, federal em-
ployment or federa] government corpora-

“tions) ceases to apply if, and to the extent

that, the Secretary of Defense certifies that
compliance with the statute wauld be incon-
sistent with the protection of intelligence
sources, methods and activities from unau-
thorized disclosure., The section provides
that a statute {s waived only to the extent
that compliance would be inconsistent with
such protection. Thus, the Secretary's au-
thority extends not to blanke: waiver of the
applicability of the statute, but only to the
waiver of the applicability of the particular
requirements of that statute which would
be Inconsistent with the protection of intel.
ligence sources, methods and activities from
unauthorized disclosure (which may in some
circumstances amount to waiver of the ap-
plicability of the entire statute).

The section makes clear that the Secre-
tary's walver authority does not apply with
respect to the chapter enacted by this legis-
lation (chapter 19 of title 10, United States
Code), Title V of the National Security Act
of 1947 (which relates to congressional over-
sight of Intelligence activities) and the War
Powers Resolution. Thus, nothing in the
statute In any way limits the role of the
Congress in oversight of Intelligence activi-
ties and military activities.

Section 395

Subsection 395(a) makes clear that  the
thapter enacted by the legislation (chapter
19 of title 10, United States Code) provides
authority only for establishment and use of
commercial entities as cover for DOD for-
eign intelligence collection activities, and
does not provide the authority for those un-
derlying foreign iIntelligence collection ac-
tivities,

Subsection 395(b) establishes clear limita-
tions ®n the activities of defense intelligence
commercial entities and their personnel
within the United States. They may engzage
within the United States only in (1) train-
ing, (2) administration, and (3) recruitment
of non-US. persons to serve outside the
United Stztes es intelligence sources. Ad-
ministration includes the full range of sup-
port activities necessary to establish, oper-
ate and terminate a commercial entity, such
as finance. logistics, and procurement,
which may be performed by establishment
and operation within the United States of
defense intelligence commercial entities
solely to provide such support. The subsee-
tion ensures that the activities of defense
intelligence commercial entities will have a
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fereigm fotur 2ng vl nzt be vsed to cen:
Cutl coemesnizntel gence activitres

. Sulsection 385:¢) provides that po defense
inteiligence commercial entity may hate as
fts overt activily communications media ac-
tvity, religiots acivity. or traffic in arms or
security-related senices.

The prohititicn 2gzinst esiadiishing a de-
fense intelligence commercial entity to
engage in commurnications media activity
protects against the possibility of media ac-
tivity by such an entity having an sccidenta)
or intentional effect on the comestic politi-
cal processes of the United States. The pro-
hibition prevents establishment of defense
intelligence commercial entities to engage in
radio broadcasiing, television broadcasting,
newspaper publishing. book or magazine
publishing. wire services and simllar activi-
ties. The prohibition sgainst the overt activ-
ity of a defense intelligence commercial
entily being communicstions media activity
does not.prever.t incidenta) commercia) use
of communications media by such an entity
if prevailing commercial practices so re-
qQuire. Thus. for example. if a defense intelli.
gence commercial entity is engaged in a
cover business of a type {n which one would
normally place commercial advertisements
or solicitations in a Jocal newspsper, the
entity may do so. .

The prohibition against estatlishing a de.
fense intelligence commercial entity to
engage In religious activity protects the in-
tegTity of religious freedom and religious in-
stitutions.

The prohibition against estadblishing s de-
fense (intelligence commercial entity to
engage in tralfic in arms or security-related
services prevents the possibility of using de-
fense intelligence commercial entitles to eir-
cymvent United Siates arms transfer poli-
cies or to implement those policies. The
Arms Export Control Act, the Foreign As-
sistance Act, and the statutory mechanisms
for covert arms transfers govern the trans.
fer of arms and defense services. The prohi-
bition does not in any way prohibit the per-
sonnel of a deferse intelligence commercial
entity from defending themselves, nor does
it prevent the use of such personnel on de-
tached duty in military operations. consist-
ent with the War Powers Resolution. -

. Subsection 385(d) requires that every US.

person employed by, or assigned or detalled
to, a defense iIntelligence commercial entity
be informed prior to employment, assign-
ment or detall that the entity as an entity
of the United States Government engaged
in intelligence activities. The provision thus
prohibits unwitting employment, assign-
ment or detail of United States persons.

Section 396

Subsection 396(2) authorizes and directs
the Secretary of Defense. after consultation
with the Attorney General and the Director
of Central Intelligence. to issue regulations
to Implement the legislation. and specifies a
number of requirements which those regu-
lations must satisy.

The Secretary's regulztions must provide
for effective centralized Department of De-
fense oversight of activities related to de-
fense intelligence commercial entities. The
requirement for centralization of the inter.
nal oversight rele premotes consistency
among DOD corcponents in estatlishing
policies and practices involving defense in-
telligence commercial entities and also fa.
cilitates oversight of defense intelligence
commercial<citivitles dy non-DOD entities,
such as the Congress. The requirement that
the internal oversight role occur at the de
partmental level, rather than at the lower
level of individual \DOD components, en-
sures appropriate  high-level atteation
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s1thin the Depemiment of Delense to any
probiems which may come to Jight in the
ceourse of internal oversight activities.

The Secreiary’s refulations must provide
effective menagement. operational. security,
legal. and accourting controls for all mat-
ters relzting to defense intellipence commer.
c1:! entities. The Secretary’s carefu) design
and establhishment of sirict controls will be
of critical imporiance, especially given that
such conirols often will replace statutory
centrols which the legislation authorizes
the Secretary to waive in certain circum-
stances. .

The Secreiary's regulations must provide
Jor coordination of defense intelligence com-
mercial entity activities with the Depart-
ment of State. the Federal Bureau of Inves-
tication, and the Central Intelligence
Agency.

The Secreizary’'s regulations must ensure
compliance v-ith the chzpler enacted by the
lezislation (chapter 19 title 10, United
Sizies Code). Title V of the Nationa) Securi-
ty Act of 1947 (relating to congressional
oversight of intelligenee activities), and the
War Powers Resolution. :

Subdsection 3%6(b) auvthorizes and directs
the Dcpartment of Defense Inspector Gen-
eral to corduct, at least annually, a program

&nd opcrations reviex and evaluation and a -

financial avdit of all activities relating to
defense intelligence commercial entities and
to report thereon to the Secretary of De-
fense and the intelligence committee of the
Congress.

Scclion 357

Subsection 397(a) provides that cdefense
irtelligerice commercial entities are entities
of the United Siates Government. As such,
delense inteiiigence commercial entities will
er.joy within the constitutiona] scheme any
fmsounities end privileges enjoyed by the
other federz) entities. Thus, for example,
the sovereign immunity of the United
Siates Government to suit, to the extent
not otherwise waived by statute, will extend
1o defense intelligence commercial entities.

Subsection 397(b) explicitly preempts the
applicability of State laws to, and the juris-
ciction of State courts over, defense intelli-
gence conmnercial entities. Thus, defense in-
telligence commercial entities will be sub-

Ject exclusively to federa) law. Subsection

397(b) provides that. although defense intel-
lirence commercial entities are not subject
to State lsws and Siate court jurisdiction,
they may engzge in conduct which appezrs
to comiply with S:ate laws and State court
Jurisciction if the Secretary of Defense de
termines that doing so is necessary to pro-
tect intelligence sources, methods and ac-
tivities from unauthorized disclosure or is
necessary ir the interests of justice.

Under the zuthority granted in subsection
329(b), with the eppropriate centificztion. a
defense intelligence commercial entity may
engage in ccnduct which eppears to comply
w.ith Siate laws in the same manner as
weuld a bona fide commercial entity. Thus,
fer example. if the Secreiary of Defense cer-
tif1es that protection of intelligence sources,
methods eng activities requires Coing so. he
rmizht suthorize 2 ceflense inteliizence com-
me-ciz]l entity to inccrporate within 2 par-
ticuizr S:zte. even thicugh theat Sizie’s in-
cotporeiicn laws €O not provide for inccrpo-
retion by felerel entities. Similarly, even
trourh fcdere) zcencies are not sudicet to
S:zie taxzi.on. the Secretary of Dcfense,
baced upcen the zcopropriate centification,
mzy zuithorize the eniily to file Sinte tax
re.urns &nd remit Siete taxes.
Ao, uncer the avthority_granted in sub-

ctien 34Tib), a c:zfence intelligence com-
r.iscial entity mey cngzge in cerduct which
srocars to subrniii te S13ie court jurisdiction

in the same menner as would 8 bone fide
commercial entity. Thus. for example. if the
Secretary of Defense certifies that protec-
tion of intelligence sources. methods and ac.

tivities or the interests of justice reguire -

doing so. he might suthorize s defense intel.
ligente commercia) entity Lo participate in a
laxsuit in a State court based on breach of &
commercial contratt ir the same manner as
would a bons fide commercial entity.

The Department of Defense msy well
make substantia) use of the authority to au-
thorize defense intelligence commercial en-
tities 10 engage in conduct appearing to

comply with State commercial laxs, since it -

may becomne the Department's practice to
establish such entities by incorporation or
registration under the lavws of the several
Stsates. In contrast, the Department should
only rarely need to use the authority to au-
thorize defense intelligence commercial en-
Ltities to engage in conduct appearing to
submit to the jurisdiction of s Stete court,
as the authorized activilies of such entities
within the United Stetes are quite restrict-
ed, and thus are not likely to give rise to
many situations in which submission to
State court jurisdiction would be appropri-
ate.

Defense may delegate only to the Deputy
Secretary of Defense the Secretary's au-
thority. functions and duties under subsee-
tions 391(a), 394(b), 396(a) and 387(b) of
title 10, United States Code, as enacted by
this legislation. By requiring the Secretary
or Deputy Secretary of Defense to exercise
the suthority, duties, and functions set
forth in these subsections, the legislation
ensures high-leve) attention to sensitive de-
cisions involving defense intelligence com-
mercia) entities. -

Under Section 398, the Secretary of De-
fense meay delegate only to the Deputy of
Secretary of Defense the authority to su-
thorize and renew authorization for the es-
tablishment and operation of defense intel-
ligence commercial entitles based upon the
requisite certification (§ 391¢a)); the author-
ity to waive the applicability of certain fed.
eral statutes based upon the requisite certi-
fication (§ 394(2)); the authority to fssue im-
plementing regulations (§ 396(a)); and the
suthority to authorize defense intelligence

with State commercial laws and court juris-
diction to which they sre not subject. Au-
thorities. duties and functions provided in
the legislation, other than in the subsec-
tions specifically cited by Section 398, are
subject to delegation in accordance with
scubsectfon 133(d) of title 10, United States

ode. - .

The limitation, on delegation of certain
specified authorities, duties and functions
will not place an inordinzte administrative
burden on the Secretary and Deputy Secre-
tary. Exercise of the authority to authorize
estzblishment and operation of a commer-
cial entity will occur only once for esch
entity. and subsequent renewals to operate
will occur only occasionally, Exercise of the
authority to wajve verious federal statutory
requiremernts appliczble Lo an entity, to gu-
thorize appzrent compliance with State
statutes, and to avthoerize apparent submis-
sion to State court jurisdiction, will often
sccompeny the zuthorization to estzblish
and operate the entity, althovgh changes
may be necessary with respect to 2n entity
from time to time. Exercise of the authority
to istsue Implementing regulations should
occur once, with changes to such regula-
tions thereafter occurring only occasionally,
as experience demznds. The greatest burden
upon the Secretary and Depity Secretary
will thus occur at the time of creztion of a
defense  intellipence commercial entity.

Section 398 provides that the Se-crct.ary of.

commercial entities to appear to comply’
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whern the nature and scope of its activities
and the Jegal regime governing it are eslad-
lished. Cabinet-level involvement {n deci-
sions of such sensitivity at that tirne is ap-
propriate.

Section 39%

Section 3¢¢ defines the terms “commercial
entity,” “foreign intelligence collection ac-
tivities,” “intelligence activities,” and
“United States person™ used in the new
chapter 19 of title 10, United States Code,
epacted by the legislation.

The definition of “commercial entity”
comprehends all forms of non-governmental
Jega! entities, within or outside the United
States, established and operated solely o
conceal DOD foreign intelligence collection
activities under cover of its overt function.
The definition-makes clear that the legisla-
tion authorizes establishment of DOD com-
mercial entities only to provide cover for
DOD foreign intelligence collection activi-
ties. The legislation does not authorize es-
tablishment of such entities to engage in
any intelligence activities other than for-
eign intelligence collection activities, nor to
provide cover for any intelligence activities
other than foreign intelligence collection ac-
tivities. Thus, for exarcple, DOD may not
establish such entities to engage in the con-
duct of, or to provide cover for. counterin-
telligence operations (as distinguished from
the collection of counterintelligence infor-
mation) or covert action. The term “com-
mercial entity” s used throughout the Jegis-
lation. -

The definition of ““foreign intelligence col-
lection activities™” comprehends only collec-
tion by the Department or Defense or the
armed forces of foreign intelligence or coun-
terintelligence information, and related sup-
port activities. It does not include any other
types of intelligence activities, such as coun-
terintelligence operations or covert action.
The legislation suthorizes the estadlish-
ment of defense intelligence commercia) en-
tities only to provide cover for “foreign in-
telligence collection activities™ The term
“forelgn Intelligence collection activities™ is
used in Sections 381, 395, and 399. )

The definition of “intelligence activities™
comprehends all intelligence and irtelli-
gence-related activities of the United States
Government. The term “intelligence activi.
ties” is used in Section 388.

The term *“United States person™ means
only citizens of the United States and aliens
admitted to permanent residence in the
United States. The term *“United States
person” {s used is Sections 395 and 399.
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TITLE V - SUPPORT FCR DEFENSE INTELLICENCE
COLLECTICN ACTIVITIES

SEC. 501. (a) Subtitle A of Title 10, United States Code,
is amended by adding the following new chapter after Chapter 1s:

"CHAPTER 19 - SUPPCRT FOR INTFLLICENCE

SEC.

391. Purpose of this charpter.

392. Definition.

393. Authority tc conduct commercial cover,

394. Authority to acquire logistic support, suprlies, ang
services,

395. Cversight.

396. General Prcvisions.

"SEC. 391. Purpose of this chapter.

The purpose of this chapter is to provide statutory
authority for the Secretary of Defense or the Secretaries of
the Military Departments to conduct support activities
necessary for authorizeé and appropriately coordinated
intelligence collection activities of the Nepartment cf
Defense.

"SEC. 392. Definition.

@. "Intelligence collection activities" mneans the
collection of foreign intelligence or counterintelligence
information by intelligence conmponents of the Department of
Defense.

b. "Intelligence support activities" means those
activities described in sections 393 and 394, below.

€. "Commercial cover"” means a business entity that is
established solely to conceal the role of an intelligence
component of the Department of Defense as it per forms
intelligence collection activities.

5
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"SEC. 393. Authority to concduct commercial cover.

a. "The Secretary of Pefense or the Secretaries of
the Military Departments, after consultation with the
Director of Central Intelligence and the Director of the
Federal Bureau of Investigation, as appropriate, may
establish and conduct commercial entities such as
corporations, partnerships, sole proprietaries, and other
business entities as commercial covers to support
intelligence collection activities of the Department of
Defense, as defined herein. Such commercial entities may
be estatlished cnly upon written certification by the
Secretary concerned that commercial cover is necessary
to the conduct of authorized intelligence collection
activities,

b. "The establishment ané operation of commercial
entities pursuant to this section shall be in accordance
with prevailing commercial practices so long as such
practices are not inconsistent with the purposes of
comnercial cover. To this end, laws applicable to federal
appropriations, federal property management, federal
acquisiticns, federal employment and government
corporations shall not apply to the establishment anc
operation of commercial covers upon the written
certification by the Secretary concerned or his designee
for the purpose that the application of such laws would
risk the compromise of commercial cover.

C. "The Secretary of Defense or the Secretaries of
the Military Departments, or their designees, are
authorized to depcsit and withdraw funds appropriated for
the Department of Defense used to conduct commercial cover
and funds generated by the business entities authorized by
this section in banks or other financial institutions.

d. "Funds generated by such business entities may be
used to offset necessary and reasonable expenses incurred
by the commercial ccver. As soon as practicable, funds
generated by a commercial cover that are no longer
necessary for the conduct of that commercial cover shall
be deposited in the Treasury of the U'nited States as
miscellaneous receipts.

e. "Upon the liquidation, dissolution, sale, or other
final disposition of a commercial cover establishec¢ and
conducted under the provisions of this section, the funds,
after obligations are met, shall be deposited in the
Treasury of the United States as miscellaneous receipts.
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"SEC. 394. Authority to acquire logistic support,
supplies, and services,

a. "The Secretary of Defense or the Secretaries of
the Military Departments, or their designees, may acquire
any goods, services, property, buildings, facilities, space,
insurance, licenses and any equipment necessary in order to
establish or maintain a commercial cover.

b. "Acquisitions made under the provisions of this
section are to be made utilizing procedures consistent with
prevailing commercial practice so long as such practices
are not inconsistent with the purposes of the commercial
cover. To this end, laws applicable to federal
acquisitions, federal appropriations, federal property
management, and fecderal employment shall not apply where
the application of such laws would risk compromise of the
cornercial cover.

"SEC. 395. General Provisions.

a. "The secretary of Defense shall promulcate
regulations to ensure oversight, operational effectiveness,
and accountability of the intelligence support activities
conducted pursuant to sections 393 and 394 of this title.

b. "The fecretary of DPefense or Secretaries of the
Military Departments shall ensure that elements of the
Department of Defense that undertake intelligence support
activities pursuant to this chapter conduct an annual
review and audit of such support activities.

c. "Intelligence support activities authorized under
this chapter shall be protected pursuant to 50 U.S.C.
403 (4d) (3).

(b) The table of chapters at the beginning of
subtitle A of such title and at the beginning of Part I of
such subtitle are each amended by inserting after the iter
relating to chapter 18 the following new item:

"l2. - Support for Intelligence€.........391",
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TITLE V

SUPPCRT FOR DEFENSE INTELLIGENCE
COLLECTICN ACTIVITIFES

Section 501 adds a new chapter 19 to subtitle A of Title 10,
United States Code, authorizing the establishment and concduct of
corporations or other business entities to provide support for
Department of Pefense undercover intelligence collection
activities,

Proposed subsection 391 states that the purpose of proposed
chapter 19 is to provide the SECDPEF and the Secretaries of the
Military Departments to establish the statutory authority
commercial covers to support intelligence collection
activities,

Proposed subsection 322a defines a new term "intelligence
collection activities". The use of a new term rather than the
redefining of the term "intelligence activities" precludes the
development of two definitions (E.C. 12333 & statutory) for the
same term.

Proposed subsection 322t defines the term "intelligence
support activities” to mean the establishment, acquisition and
conduct of commercial cover systems and the acquisition of
logistical support thereto as described in subsections 393 and
394,

Proposed subsection 392c defines a new term, “"commercial
cover®, which is used throughout the proposed Chapter 19 of
this title.

Prcposed subsection 393a authorizes the Secretary of
Defense or the Secretaries of the Military Departments to
establish anéd conduct commercial covers as commercial
entities. 1In making specific reference to consultation with
the Director of Central Intelligence and the Director of the

17
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Federal Bureau of Investigation, this subsection is not
intended in any way to alter or derogate from the
responsibilities and authority of the Chief of Mission to a
foreign country under 22 U.S.C. 3927 for direction,
coordination, and supervision of all U.S. Covernment employees
in that country (except for employees under the command of a
U.S. area military commander) or from established procedures
for coordination with the Secretary of State in the conduct of
clandestine activities. Subsection 393a further states that
the establishment of a commercial cover requires a finding in
the form of a written certification by the Secretary
responsible for the commercial entity that the commercial cover
is necessary to the conduct of authorized intelligence
collection activities,

Propcsed subsection 393b requires that the establishment
and operation of such commercial covers be in accordance with
prevailing commercial practice. Federal statutes that regulate
the establishment and operation of commercial and industrial
type government activities shall not apply to the establishment
and operation of commercial covers conducted pursuant to this
section when there is a written certification by the Secretary
concerned or his designee that compliance with such statutes
would risk compromise of the commercial cover. It is not
intended that the authorities contained in this section will
relieve the Department of Defense from any requirements of
applicable laws. Any exemptions apply only to the operations
of the commercial cover. Commercial covers must of necessity
conform to standard commercial practices. Conmpliance with
statutory requirements that govern routine government
procurement and financial transactions would not conform with
such prevailing commercial practices and would flag a
commercial cover entity as being connected with the United
ftates Government, thus risking the security of the commercial
cover and the underlying intelligence collection activities,

In the past, Congress has exempted the FPI from certain
procurement and financial reguirements, e.g., the
Anti-peficiency Act, 31 U.S.C. 1341, and the Department of
Defense is proposing that similar exemptions be authorized for
intelligence support activities. It is virtually impossible to
foresee and list by citation every statutory requirement that
may be incompatible with intelligence support activities.
Therefore, subsection 393b describes the exemptions
categorically in order to capture and embody all the provisions
that would risk compromising the commercial cover. Such
statutes encompass laws applicable to fecderal appropriations,
federal property management, federal acquisitions, federal
employment, and government corporations. These categories of
law are defined below.

18
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"Federal acquisitions" means acquiring real estate, goods
or services for the United States Government. These activities
are principally governed by Titles 41 and 10 of the United
States Code. Title 41 requirements that may be incompatible
with intelligence support activities include:

41 U.S.C. 5 which establishes the requirement to advertise
proposed purchases and proposed contracts for supplies or
services.,

41 U.S.C. 35 which requires the inclusion of contract
provisions such as the Walsh-Healey Act representations and
stipulations.

41 U.S.C. 46 and 48c which establish the requirement to
purchase blind-made products.

41 U.S.C. 255 which limits advance payments to contractors.
41 U.S.C. 253 which requires full and open competition.

Title 10 requirements that may be incompatible with
intelligence support activities include:

10 U.s.C. 2207 which prohibits contracting unless the
contract contains specific provisions,

10 U.s.C. 2276 which makes the contractor's books subject
to Government audit.

10 U.£.C. 2301 which prohibits cost-plus-a-percentage-of-
cost contracts. This section also subjects a commercial
cover to small business set-asides. This may conflict with
prevailing commercial practice.

10 U.s.C. 2304 which limits the use of negotiated pro-
curements. Formal advertisement (sealed bids) may not be
consistent with prevailing commercial practice.

10 U.£.C. 2306 which places restrictions on the kinds of
contracting that may be used. These restrictions may
conflict with prevailing commercial practice. This section
also creates a right to examine all books, records, etc. of
the contractor or subcontractor. This may also identify
the intelligence support activity as a U.S. Government
entity.

10 U.£.C. 2307 which prohibits certain advance payments for
property and services. This may conflict with prevailing
commercial practice.

19
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10 U.S.C. 2313 which creates a right to inspect plants and
audit books of certain contractors and subcontractors.

Such an inspection would identify the contracting agency as
a United States Government entity.

10 U.S.C. 2360 which creates a right for students
contracting with the Government to be entitled to be
considered as employees which may identify the contracting
agency as a United States Government entity.

10 U.£.C. 2381 which requires certain measures for
non-negotiated procurements which will identify the
contracting agency as a United States Government entity
(surety bonds, charges, etc.).

10 U.S.C. 2384 which requires supplies furnished to a
military department to be uniquely marked, which will
identify the contracting agency as a United States
Government entity.

10 U.S.C. 2631 which restricts transportation of supplies
to U.S. Flag Vessels. This may conflict with prevailing
commercial practice.

"Federal property management” means the control and use of
federal real and personal property. These activities are
principally governed by Titles 40 and 10 of the United States
Code. Restrictions that may be incompatible with commercial
covers include:

4C U.S.C. 34 which limits the leasing of space in the
District of Columbia.

40 U.S.C. 33a which establishes restrictions on

construction loans for office buildings by Governmeént
corporations.,

40 U.S.C. 129 which establishes limits on a Government
corporation's leasing of buildings in addition to the
limitation on rental rates and prohibits the inclusion, in
any lease, of any provision regarding the repair of real
property.

10 U.s.C. 2662 which requires reporting of certain real
estate transactions to Congress 30 days in advance of the
transaction,

10 U.S.C. 2€72 restricts agency authority to acquire an
interest in land to $100,000 or less.
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1C U.S.C. 2676 limits authority to acquire land unless
acquisition is expressly authorized by law.

"Federal employment" means restrictions, rights, duties,
and entitlements flowing from Part III of Title 5 of the United
States Code. The intent of this section is to exclude from the
application of Title 5, United States Code, employees of the
commercial cover who are not federal employees occupying
positions within the commercial cover. The restrictions,
rights, duties, and entitlements that may be incompatible with
prevailing commercial practices include:

5 U.S.C. 3101 et seq. which limits the authority to appoint
employees.

5 U.S.C. 5101 et seq. which establishes classes of
employees and prescribes levels of pay for those clascses.

S U.S.C. 4101 et seg. which establishes training programs.

5 U.S.C. 4301 et seqg. which establishes a performance
rating system for employees, including minimum due process.

5 U.S.C. 6101 et seq. which establishes a leave and
attendance system.

5 U.£.C. 7101 et seq. which establishes a system for
adverse actions, including removal.

S U.S.C. 8101 et seq. which provides for insurance and
other entitlements.

"Government Corporations" means a corporation that is owned
by the Federal Government. While commercial covers are not
Government corporations in the classical sense, they
nonetheless meet definitions set out in 31 U.S.C. 9101(1).
Government corporations are principally governed by Title 31 of
the United States Code. Requirements that pertain to
Government corporations that may be incompatible with
comnercial covers include:

31 U.S.C. 9102 which requires that each corporation
established or acquired by an agency be specifically
authorized by Congress.

31 U.S.C. 9103 which requires an annual budget submission
to Congress.

31 U.S.C. 9107 which requires Comptroller General's
approval prior to the consolidation of a corporation's cash.
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31 U.£.C. 9108 which limits the obligations that may be
issue@ by a Government corporation.

It is intended that commercial covers utilize these
exemptions only to the extent that it is necessary, and that
they be conductec in a manner that is generally consistent with
ordinary commercial practice. Adequate safeguards are provided
in the legislation and the Department's own procecdures will
further ensure the proper application of the exemptions and the
appropriate use of funds.

Subsection 393c authorizes the deposit and withdrawal of
appropriated and generated funds in banks and other financial
institutions.

Subsection 3923d requires that all proceeds generated by a
commercial cover that are no longer necessary to offset
necessary and reasonable expenses of the commercial cover,
revert to the U.S. Treasury as miscellaneous receipts.

Subsection 393e requires that funds resulting from a final
disposition of a commercial cover, after all obligations have
been met, shall be deprosited in the United States Treasury ac
miscellaneous receipts.

Propcsed subsection 394a grants to the Secretary of Defense
or the Secretaries of the Military Departments, or their
designees, the authority to acquire necessary services,
personalty, fixtures, and realty in order to support a
commercial cover,

Proposed subsection 394b requires that acquisitions made
pursuant to subsection 394a utilize procedures that are
consistent with prevailing commercial practice. The subsection
further provides that such acquisitions shall be exempt from
laws governing federal .acquisitions, federal approrriations,
federal property management, and federal employment where the
application of such laws would risk the compromise of the
commercial cover. It is not intended that the authorities
contained in this section will relieve the Department of
Defense from any requirements of applicable laws. Any
exemptions apply only to the operations of the commercial
cover. For a discussion of these laws see the analysis above
pertaining to proposed subsection 393b.

Proposed section 395a requires the Secretary of Defense to
promulgate regulations to ensure oversight, operational

effectiveness, and accountability of all intelligence support
activities undertaken pursuant to this chapter.
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AVaY I

Central Intclligence Agency

Washington. D € 20505

The Honorable Lee H. Hamilton

Chkairman

House Perrenant Select Committee
on Intelligence

Houre of Reprecentatives

Vashington, D.C. 2051F%

Pear Mr. Cleirmen:

Thank you for the opportunity to provide the Agency's viewvs
on H.R. 3963, the "Defense Intelligence Commercial Entities
Act".

As expressed on previous occasions to the Committee, the
Agency supports the efforts of the Department of Defense (DoD)
to obtain enactment of proprietaries legisiation. The
operational tools proviced by such legislation would enable por
military intelligence collectors to gyather intelligence
information required by military commanders worldwide. The
legislation would provide a Letter and more secure operating
environment for DoD collectors anc open access to intelligence
tergets nct currently accessible.

The legislation, however, would neither change nor increase
DcD's intelligence mission nor duplicate existing Agency
activities., BAny use of the authorities granted by such
legislation would ke coordinated with the Agericy under existing
DoD-Agency coordination procedures so as to avoid any
duplication of effort. Upon enactment cf suck legislation, the
Agency would arsist DoD by providing the benefit of past
experience in the area.

As you know, the Adninistration's proposal for DoD
proprietaries legislation is contained in Title V of the draft
"Intelligence Authorization Act for Fiscal Year 187"
(transmitted to the Congress by letter, dated March 14, 1986,
from the Acting Director of Central Intellicence). You will
recall that a similar proposal was also contained in last
year's draft authorization bill &s transmitted to the Congress.

DRAFT
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Legisletion of this nature has the rotentisl fcr creating
duplication of effort and overlapring of functions. The
ACrinistration's rroposal wes, therefore, carefully coordinated
within the Intelligence Cormunity and the Fxecutive Franch to
avoic cuch problems. The end product is cne which the Agency,
the Community and the entire Executive Branch can support.

The Agency supports H.F. 3963 insofar as it, tco,
recognizes the need for legislation of this nature,
Representative Whitehurst is to be commended for his
recognition of that need and for his efforts in support cf
legislation on the subject. The Agency, however, prefers the
Administration proposal because of the careful consideration
which went into its preparation. Hopefully, though, as botk
Representative Vhitehurst ané the epartment are proceeding
fron the same tasis, i.e., the need for legislation, they can
worl together,

The Agency believes thet the subject cof proprietaries
legislation is one which deserves careful attention by the
Comrmittee. Tle Agency, therefore, urges the Cornittee to give
considerztion to holding hearings on the subject. 2t such
heerings, the need for legislation as well as the rationale
belkind the Administration proposal could be fully explorec.

Ve thank you for entertaining the Agency's comments on thic
subject,

The Cffice of Management and Eudget advises that submission
of this report is consistent with the President's legislative
programn.

Sincerely,

Clair E. George
Deputy Director for Operations

DRAFT
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£ 6 APR 1925

The Honorable Bob Stump
Panking Minority Member
Permanent Select Committee on Intelligence
House of Representatives

washington, D.C. 20515 : NG

Dear Mr. Stump:

The Administration has now cleared the draft FY 86
Intelligence Authorization Bill for Congressional action.
Title V, Support for Defense Intelligence Activities, would give
DoD statutory authority to establish and operate commercial
entities as cover support for DoD intelligence collection
activities.

CIA supports DoD's efforts to achieve legislative enactment
of this authority. Military jntelligence requirements have
become more and more demanding, particularly in regions where
United States military presence is absent or where our official
presence is small or closely watched. DoD intelligence
collectors need the operational tools this legislation provides,
i.e., nonofficial commercial cover, to enhance their capability
to gather the information needed by commanders throughout the

world.

Military intelligence operations are an integral part of the
combined Intelligence Community effort. The proposed
legislation would neither change nor increase DoD's intelligence
mission nor create a DoD activity duplicating CIa's. It would,
however, provide a more secure operating environment for DoD
intelligence collection activities and facilitate access to
targets not readily accessible under current scenarios. DoD and
CIA already have established viable intelligence collection
coordination procedures. Any use of the authority granted in
this legislation would continue to be coordinated with CIA under
those same procedures so as to avoid any duplication of effort.
CIA is prepared, upon enactment, to brief DoD regarding its
experience in establishing proprietaries. A copy of this letter
is also being provided to Chairman Eamilton. -

Sincerélyv,

STAT

Clair E. George
Deputy Director for Operations
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